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1. Protest is sustained where, due to improper cost 
evaluation, the record does not clearly demonstrate that 
agency made award on initial offers to low cost offeror. 

2. Agency improperly accepted initial offer from firm which 
proposed to compensate certain employees at an hourly rate 
which was less than the minimum rate prescribed by the 
Department of Labor's wage rate determination. 

Unified Industries Inc. (UII) protests the award of a 
contract to RGI, Inc., under request for proposals (RFP) 
No. N00600-89-R-1017, issued by the Department of the Navy 
for the acquisition of automatic data processing support 
services for the Naval Military Personnel Command. UII 
generally argues that the Navy improperly evaluated offers. 

We sustain the protest. 

The RFP contemplated the award of an indefinite quantity, 
indefinite delivery, time and materials contract. Offerors 
were required to submit separate cost and technical 
proposals. Firms were required in their cost proposals to 
provide direct labor rates, overhead rates, general and 



administrative rates and burdened labor rates for both the 
prime contractor and subcontractors. 

The RFP provided estimates of the number of hours for 
six lots. Lot 1 was the base period for the contract and 
represented an abbreviated period of performance and 
included estimated hours for 11 types of contractor 
employees. The RFP described this period as an 
indoctrination period which was estimated to require a 
3 month effort on the part of the contractor and,was 
designed to allow a new contractor an opportunity to 
prepare its staff for full performance. The other five lots 
listed 17 types of contractor employees, each of these lots 
representing approximately 1 year of performance under the 
contract. Firms were thus required to submit hourly rates 
for various types of employees and each type of employee was 
governed by an applicable Service Contract Act (SCA) wage 
rate determination issued by the Department of Labor (DOL) 
and incorporated into the RFP. 

As to the technical proposals, offerors were required to 
submit a thorough description of their approach concerning 
staffing, corporate experience and technical problem 
solving, and were also required to submit 50 resumes which 
would serve to establish the qualifications of a firm's 
offered personnel. The RFP provided extensive descriptions 
of the personnel qualifications required for each of the 
various types of contractor employees. 

The RFP contained evaluation criteria which were listed in 
descending order of importance and included (in order): 
(1) technical approach; (2) personnel; (3) corporate 
experience; (4) staffing and training plan; and (5) price. 
The solicitation further provided that the technical 
considerations were approximately one and one half times 
more important than price and that price would be .evaluated 
for realism. In addition, the agency informed prospective 
offerors by amendment that all firms would be evaluated 
using the same number of labor hours. Award was to be made 
to the firm submitting the proposal offering the greatest 
value to the government. The RFP also advised that award 
could be made on the basis of initial proposals without 
discussions. 

The Navy received five proposals. After evaluation of these 
proposals, the agency concluded that only UII and RGI were 
in the competitive range. The Navy performed a cost realism 
analysis on each firm's cost proposal and assigned a 
"greatest value score" to each of the proposals which was a 
weighted average score based upon each firm's technical and 
cost raw scores and expressing each firm's raw score as a 
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percen ta g e  o f th e  to ta l  po in ts ava i lab le  in  each  eva lua tio n  
a r e a . O n  th e  bas is  o f these  scores,  th e  Navy  m a d e  a w a r d  o n  
init ial p roposa ls  to  R G I as  th e  technica l ly  super ior  low 
pr iced o ffe ror . This  p ro tes t fo l lowed. 

T h e  p ro tes ter  argues  th a t th e  Navy  improper ly  wa ived  th e  
a w a r d e e 's fa i lu re  to  a d h e r e  to  cer ta in D O L  w a g e  ra tes  as  
requ i red  under  th e  R F P . T h e  p ro tes ter  fu r the r  a r g u e s  th a t 
th e  agency  fa i led  to  eva lua te  R G I a n d  U II o n  a n  e q u a l  bas is  
fo r  cost purposes  b e c a u s e  it d id  n o t use  th e  s a m e  n u m b e r  o f 
labor  hours  fo r  eva lua tio n  as  requ i red  by  th e  R F P . T h e  
p ro tes ter  a lso  cha l lenges  th e  Navy 's eva lua tio n  o f th e  two 
firm s' resumes , a n d  th e  a w a r d e e 's p roposa l 's cost rea l ism 
a n d  c o m p e n s a tio n  fo r  p ro fess iona l  emp loyees ' p lan . 

Under  th e  C o m p e titio n  in  C o n tract ing A ct o f 1 9 8 4  (CICA),  
1 0  U .S .C. 5  2305(b) (4) (A)( i i )  (1988) , agenc ies  m a y  m a k e  
awards  o n  th e  bas is  o f init ial p roposa ls  wi thout 
d iscuss ions on ly  w h e n  it can  b e  clear ly  d e m o n s trated from  
th e  ex is tence o f ful l  a n d  o p e n  c o m p e titio n  or  accura te  pr ior  
cost exper ience  with th e  p roduc t o r  serv ice th a t accep tance  
o f a n  init ial p roposa l  wi thout d iscuss ions wou ld  resul t  in  
th e  lowes t overa l l  cost to  th e  g o v e r n m e n t. B a s e d  o n  th e  
record  in  th is  case , th e  agency  has  n o t d e m o n s trated c lear ly  
th a t award  was  m a d e  to  th e  low cost o ffe ror . 

U II asserts th a t th e  Navy  fa i led  to  proper ly  d e te rm ine  th e  
low cost o ffe ror  in  accordance  with th e  R F P , as  a m e n d e d . 
Spec i fically, it objects  to  th e  Navy 's eva lua tio n  o f 
indoc tr inat ion costs fo r  b o th  c o m p e titive range  o fferors.  
In  th is  regard , a m e n d m e n t N o . 2  incorpora te d  ques tions  
ra ised by  o fferors .and th e  Navy 's responses . 
asked , 

T h e  Navy  w a s  
s ince th e  i n c u m b e n t wou ld  n o t incur  indoc tr inat ion 

costs, " h o w  is th e  cost ing o f th e  indoc tr inat ion per iod  to  
b e  eva lua te d  so  as  n o t to  p rov ide  th e  i n c u m b e n t wi th a n  ' 
u n fai r  cost a d v a n ta g e ." T h e  Navy  responded  th a t al l  
con tractors, inc lud ing th e  i n c u m b e n t, wou ld  b e  eva lua te d  o n  
th e  s a m e  n u m b e r  o f hours . T h e  R F P , as  a m e n d e d , thus  
requ i red  th e  Navy  to  eva lua te  al l  cost p roposa ls  o n  th e  
bas is  o f th e  s a m e  n u m b e r  o f l abo r  hours . 
however , 

T h e  Navy  advises,  
th a t it d id  n o t eva lua te  th e  labor  hours  fo r  th e  

indoc tr inat ion per iod  con ta ined  in  lot 1  o f th e  R F P  for  R G I, 
excep t fo r  cer ta in  i ndoc tr inat ion labor  hours  wh ich  th e  firm  
specif ical ly stated it wou ld  incur.  T h e  Navy  a lso  states 
th a t it d id  n o t ad jus t R G I's p roposa l  u p w a r d . 
however , eva lua te  U II’s lot 1  costs. 

T h e  Navy  d id , 

O ffers  m u s t b e  eva lua te d  o n  th e  bas is  o f th e  eva lua tio n  
p lan  stated in  th e  R F P . O n c e  o fferors  a re  inform e d  o f th e  
bas is  o n  wh ich  the i r  p roposa ls  wi l l  b e  eva lua te d , th e  agency  
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must adhere to this basis or inform all offerors of any 
changes made. See Kaufman Caseman Assocs., Inc., 
B-229917.9, Oct.1, 1988, 88-2 CPD q 381. Here, the 
'amended RPP informed offerors that costs would be evaluated 
on the basis of the same labor hours. Therefore, it was 
reasonable for the parties to expect that costs would be 
evaluated on the basis of identical labor hours. 

The Navy argues that it would have been "irrational and 
unrealistic" to evaluate RGI for hours it would not perform. 
Therefore, only RGI's stated indoctrination period costs, 
which were minimal, were evaluated. 

Regardless of the Navy's argument, the Navy's evaluation was 
not in accordance with the evaluation method. The record 
shows that, had the Navy evaluated consistent with the 
stated method, the difference between the two proposals 
would have been reduced to approximately $81,658. 

The protester also argues that the agency improperly waived 
certain applicable SCA wage rates in evaluating the RGI 
proposal. In particular, UII argues that RGI proposed 
hourly wage rates which were below the mandatory wage rates 
prescribed for certain classifications of employees and the 
agency failed to consider this fact in performing its cost 
realism analysis.lJ 

The Navy concedes that RGI did in fact fail to propose 
hourly wage rates for at least one category of employees 
which were equal to or greater than the applicable wage rate 
determination which results in an understatement of costs in 

I/ The Navy argues this issue is untimely because it was 
not filed within 10 working days of when the protester knew 
or should have known its basis of protest. See 4 C.F.R. 
§ 21.2(a)(2) (1989). Although UII may have had certain 
information regarding how RGI paid its employees under the 
prior contract, it was unaware until the Navy's 
the agency report that RGI had proposed rates of 

filing of 

compensation which were less than required under the 
applicable wage rate determination for the subject 
acquisition. Consequently, we find that UII timely raised 
the issue within 10 working days of its receipt of the 
agency report. 
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the amount of $107,718.u However, the Navy submits that 
its cost realism analysis took cognizance of this fact and 
its evaluators determined that RGI could afford to pay the 
wage determination rates given the overall cost proposed by 
the firm. For example, the Navy argues that RGI might 
reduce its first year fee to absorb the "entire contract's 
[wage] shortcoming," 
perform. 

and not impact RGI's ability to 
The Navy also reports that the SCA wage rate 

determinations have been incorporated into the contract and, 
thus, the firm is legally obligated to pay its employees in 
accordance with the applicable rates. 

We conclude that the Navy erred in failing to adjust RGI's 
proposed hourly rates upward for those categories of 
employees who RGI had proposed to compensate at less than 
the prescribed SCA wage rates. In this connection, we point 
out that, although the administration and enforcement of the 
SCA, 41 U.S.C. ss 351 et seq. (19821, rests with the DOL, 
our Office will review the question of whether a contracting 
agency properly evaluated proposals in light of a 
solicitation's SCA provisions since this question involves 
whether firms have competed on an equal basis. See 
Education Serv. Dist. of Washington County, 60 Ce. 
Gen. 77 (1980) 80-2 CPD II 379. Here, the Navy admits that 
RGI submitted hourly rates for at least one classification 
of employees which were below the SCA-mandated wage rates 
contained in the RFP and this fact resulted in the firm's 
cost proposal being $107,718 less than it would have been 
had the firm based its proposed rates on the minimum hourly 
rate prescribed in the wage rate determination. We 
therefore find that the Navy in effect waived the SCA wage 
rates for RGI in its cost evaluation of that firm's 
proposal. This impropriety deprived the protester of an 
opportunity to compete on a common basis. Id. - 
As stated previously concerning indoctrination costs, had 
the agency evaluated in accordance with the stated 
evaluation scheme, there would have existed a difference of 
only $81,658 between RGI and UII. The wage rate deficiency 
involves a cost of at least $107,718. Thus, the agency has 
not demonstrated clearly that award on initial offers was 

2/ Our in camera review of the record shows that the 
evaluators questioned rates in two additional labor 
categories proposed by RGI as 
[prescribed] minimum wages 

"appear[ing] to be below this 
and recommended these proposed 

rates be subject to discussions as deficiencies. 
in a subsequent submission, 

Although 
the Navy claims this original 

cost evaluation document was in error, it provides no 
explanation as to,the error. 
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made to the low cost firm as required by CICA, and we 
sustain the pr0test.q 

We are by separate letter of today recommending to the 
Secretary of the Navy that discussions be opened in this 
procurement and the agency follow the stated evaluation 
criteria in selecting the successful offeror. We also 
recommend that if, at the conclusion of those discussions, 
the Navy determines that RGI is no longer properly in line 
for award, it terminate, for the convenience of the 
government, the contract awarded to RGI and make award to 
UII if otherwise proper. Finally, we find UII to be 
entitled to the costs of filing and pursuing its bid 
protest, including attorneys' fees. 4 C.F.R. S 21.6(d)(l). 

Comptrolle% General 
of the United States 

3J We view UII's remaining arguments concerning the Navy's 
allegedly improper evaluation of both firms' proposed 
personnel and its allegedly improper evaluation of RGI's 
proposed compensation for its professional employees as 
academic, since there will be discussions and a new 
evaluation that we have no basis to believe will be 
conducted improperly. See Federal Acquisition Regulaticn 
15.610(c) (FAC 84-16). We therefore dismiss as academic 
these remaining allegations. Steel Circle Bldg. Co., 
B-233055, B-233056, Feb. 10, 1989, 89-l CPD 11 139. 
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